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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

Department 18 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC21-00819 
CASE NAME:  BARKER  VS.  WILSON 
HEARING ON MOTION IN RE:  ADJUDICATION 
FILED BY DEFENDANTS 
*TENTATIVE RULING:* 
 

 Defendants James Willson and Michelle Willson’s Motion for Summary 
Adjudication is granted as to the Sixth Cause of Action for Promissory Fraud.  
The motion is denied as to the Fifth Cause of Action for Intentional Misrepresentation, 
and Seventh Cause of Action for Trespass. 
 
Background 
   Plaintiffs Michelle Barker and Stuart Barker are the owners of real property 
located at 59A Saddle Road (Parcel B) in Walnut Creek. Defendants James Willson 
and Monique Willson are the owners of real property located at 59 Saddle Road 
(Parcel A).  The Barker Property and Wilson Property share a driveway and property 
line at the Willson Property’s southern border.   Plaintiffs allege Defendants 
trespassed on their property on two occasions.  Plaintiffs further allege Defendants 
fraudulently induced them into signing an Easement Modification Agreement and an 
Easement Termination Agreement. 
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Motion for Summary Adjudication  
             Pursuant to Code of Civil Procedure § 437c and 438, Defendants James 
Willson and Monique Willson, individually, and as Trustees of the Willson Family Trust 
and Jungle James Animal Adventures, LLC bring this motion for summary 
adjudication of the Fifth C/A (Intentional Misrepresentation), Seventh C/A (Trespass), 
and Sixth C/A (Promissory Fraud) of the Verified First Amended Complaint. 
 
Standard of Review 
 “The motion for summary judgment shall be granted if all the papers submitted 
show that there is no triable issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c).  “[F]rom 
commencement to conclusion, the party moving for summary judgment bears the 
burden of persuasion that there is no triable issue of material fact and that he is 
entitled to judgment as a matter of law.”  (Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal.4th 826, 850.)    
 
 “[T]he party moving for summary judgment bears an initial burden of production 
to make a prima facie showing of the nonexistence of any triable issue of material 
fact; if he carries his burden of production, he causes a shift, and the opposing party 
is then subjected to a burden of production of his own to make a prima facie showing 
of the existence of a triable issue of material fact.”(Aguilar v. Atlantic Richfield Co. 
(2001) 25 Cal.4th 826, 850.) 
 
   “A defendant bears the burden of persuasion that ‘one or more elements of’ 
the ‘cause of action’ in question ‘cannot be established,’ or that ‘there is a complete 
defense’ thereto. (Id., § 437c, subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 
25 Cal.4th 826, 850.)  The defendant may make such a showing by demonstrating 
“that the plaintiff does not possess, and cannot reasonably obtain, needed evidence.” 
(Id. at p. 854.) “If the defendant fails to meet this initial burden [of production], it is 
unnecessary to examine the plaintiff's opposing evidence; the motion must be 
denied.” (Zoran Corp. v. Chen (2010) 185 Cal.App.4th 799, 805.)  
 
 Fifth Cause of Action (Intentional Misrepresentations) 
               Defendants’ motion for summary adjudication of the Fifth Cause of Action for 
Intentional Misrepresentation is denied.  Defendants have not established they are 
entitled to judgment as a matter of law. 
 
               Plaintiffs allege that starting in August 2019, Defendants knowingly made 
false representations to Plaintiffs regarding the easements and Plaintiffs entered into 
Easement Modification Agreement and Easement Termination Agreements in 
reliance on the misrepresentations. 
 
                Defendants move for summary adjudication of the Fifth Cause on Action on 
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the ground the claim for Intentional Misrepresentation fails as matter of law as 
Plaintiffs cannot establish the elements of the cause of action. “The 
essential elements of a count for intentional misrepresentation are (1) a 
misrepresentation, (2) knowledge of falsity, (3) intent to induce reliance, (4) actual and 
justifiable reliance, and (5) resulting damage.”  (Port Medical Wellness, Inc. v. 
Connecticut General Life Ins. Co. (2018) 24 Cal.App.5th 153, 178.)   
 
              Here, Defendants contend the FAC fails to allege an untrue representation, 
fails to offer evidence in dispute regarding the Willsons’ intent to make a false 
representation, and fails to offer evidence in dispute regarding the Barkers’ 
reasonable reliance upon an alleged untrue statement.   
 

A. Alleged Misrepresentations by Defendants 
 
 Defendants contend the FAC alleges three false representations are: (1) 
James Willson represented that the access and utilities easement changes would 
“plot the road as it exists today,” (2) that the drainage easements were ‘unused” and 
(3) that Defendants knowingly concealed the fact that Defendants commissioned a 
survey in 2016 that depicted the driveway as built. (FAC, ¶ 96.) 
 

1. Representation Regarding Easement Changes 
 As to the first alleged false allegation regarding the plotting of the road as it 
exists today, Defendants argue the representation was materially true and cannot be 
the basis for a fraud claim. Defendants argue the evidence shows the Easement 
Modification Agreement does, in fact, accurately track the road width where it meets 
the Barkers’ driveway, within a variation of four inches.  (UMF No. 1 and 
corresponding evidence.)  Plaintiffs alleged the new easement did not include four 
inches of the asphalt or the 8-inch curbs.  (FAC, ¶46.)  Defendants do not dispute the 
Easement Modification eliminated the eight-inch curbs, but argue the curbs are not 
mandatory parts of a private road, which leaves only a 4-inch variance between the 
Easement Modification and actual driveway as it exists today. The Easement 
Modification shows the road at 16 feet wide, which is four inches narrower than the 
actual road where it meets the Barker property. 
 
 Additionally, Defendants claim that they disclosed to Plaintiffs on several 
occasions, before the Modification Agreement was finalized and signed, that the 
Easement Modification would measure 16 feet wide, reduced from 25 feet wide.  
(UMF Nos. 2-3.)  Defendant James Willson specifically discussed this reduction with 
Michelle Barker at her home in early October 2019.  (J. Willson Decl., ¶9.) They 
compared the Vegvary Survey (attached to the Easement Modification as Exh. A) with 
the 1992-1993 Moran Engineering Plan & Survey (attached as Exh. 10 to J. Willson 
Decl.), which revealed that the original easement ran 25 feet wide. (J. Willson Decl., 
¶9.)  Later, Defendant forwarded to Plaintiffs the emails between Willson and his 
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surveyor discussing the fact that road-as-is tapered down to 16 feet, instead the 25 
feet in the original easement. Finally on September 8, 2019, the Willsons forwarded 
the Easement Modification for review.  Defendants claim document explicitly stated 
that the road would run 16 feet wide. After 46 days, on October 24, 2019, the Barkers 
signed the Easement Modification and Easement Termination Agreements.  (J. 
Willson Decl., ¶12.)  The Barkers re-signed and notarized the Agreements on 
February 5, 2020. (J. Willson Decl., ¶13.)  
  
 Plaintiffs argue Defendant J. Willson’s representation that Easement 
Modification would track the road as constructed was false because the Modification 
Agreement eliminated the 8-inch curbs and reduced the Barker’s easement rights 
from 25 feet to 16 feet.  The Modification Agreement also reduced the Barker’s rights 
from “over, under, and upon” to simply “over.”  (Dispute of UMF No. 1.) (This last 
allegations does not appear in the FAC.) 
 
 In the Reply, Defendants argue that Plaintiffs failed to meet their burden.  
Defendants claim that none of Plaintiffs responses cleanly denies the UMFs set forth 
in the separate statement of undisputed facts.   
 
 The Court finds Plaintiffs have submitted evidence to raise a triable issue of 
fact as to whether Defendants’ misrepresented the Easement Modifications.   In the 
FAC, Plaintiffs allege Defendants falsely represented that the access and utilities 
easement changes would “plot the road as it exists today.” While Defendants’ 
evidence may establish the Willsons informed Plaintiffs that the modified easement 
would be reduced from 25 feet to 16 prior to the signing of the Easement Modification 
Agreement, the evidence does not establish the modified easement reflects the 
driveway as built as Defendant James Willson represented.  
 
 The representation that Plaintiffs complain about in the FAC is Defendants’ 
representation that the modified easement would depict the driveway as it is built, not 
that easement would be reduced to 16 feet. Defendants admit in the Memo of Points 
and Authorities that the Easement Modification at 16 feet does not include the two 8-
inch curbs and 4 inches of driveway. Defendant J. Willson claims he explained this to 
Ms. Barker on Oct. 1, 2019, that the current driveway was 16.4 feet. (J. Willson Decl., 
10.)  (No mention of the two 8-inch curbs.)   Plaintiffs, however, declare Defendants 
never informed them that modification reduced the right to that the existing 8-inch 
heavy concrete curbs and 4 inches of paved asphalt driveway.     (Plaintiff’s dispute of 
UMF No. 2; See M. Barker Decl., ¶39, and S. Barker Decl., 17.) Plaintiffs have 
submitted evidence sufficient to raise a triable issue of fact as to this 
misrepresentation. 
 

2. Representation that Drainage Easement was “Unused” 
 The Willson Property was originally burdened by two storm drain easements.  
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One runs the length of the Willsons’ eastern property line, referred to as the “V-Ditch 
Storm Drain.”  The second storm drain easement runs diagonally and across the 
driveway easement in a north-eastern direction, depositing water runoff into the V-
Ditch Easement.  Plaintiffs allege the Willsons knowingly misrepresented that the 
drainage easements were “unused,” inducing them to execute the Easement 
Termination Agreement.  Defendants do not dispute that they made this 
representation.  
 
 As to Diagonal Storm Drain, Defendants contend that it exists on paper, but no 
culvert was ever dug, and no drainage pipe was ever laid. (UMF No. 4.)  So, 
Defendants maintain the representation that it was “unused” was a true statement.   
 
 As to the V-Ditch Storm Drain, Defendants claim that a drafting error occurred 
with the Easement Termination Agreement.  The attorney named the V-Ditch Storm 
Drain when he meant to name the Diagonal Storm Drain.  Neither party caught the 
error.  The Easement Termination Agreement appears to have eliminated the wrong 
storm drain.  However, for purposes of Plaintiffs’ misrepresentation claim, Defendants 
argue it does not matter because the V-Ditch Drain was unused as well. The Willsons 
believed this to be true.  Defendants maintain there is no evidence that the V-Ditch 
Drain evacuates precipitation. (UMF No.6.)  
 
 At any rate, Defendants argue Plaintiffs cannot establish justifiable reliance on 
this statement.  Defendants argue that Plaintiffs lived on the property for nine years 
and had opportunity to judge for themselves whether water runoff from their property 
drained into the V-Ditch Storm Drain. (UMF No.7.)  Defendants contend it was 
unreasonable, as a matter of law, for Plaintiffs to rely upon the Willsons’ 
representations because they could have observed the drainage or lack thereof for 
themselves.  (See Hoffman v. 162 North Wolfe LLC (2014) 228 Cal.App.4th 1178, 
1197.) 
 
 Plaintiffs argue that both drains are being used.  The Diagonal Drain is as a 
natural watercourse and path for storm waters.  (M. Barker Decl., ¶¶ 27-29.) The V-
Ditch manages rainwater runoff from both properties.  (S. Barker Decl., ¶¶ 21-22.) 
Moreover, Plaintiffs dispute Defendants’ assertion that their reliance on the Willsons’ 
representation was unreasonable.    Plaintiffs argue they could not observe the 
easements with the own eyes because the V-Ditch drainage easement was 
completely obscured by grasses and barely visible from the Barkers’ driveway 
easement.  (M. Barker Decl., ¶ 50.)   
 
 In the Reply, Defendants point to Plaintiffs’ declaration where they claimed to 
have observed water runoff.  Ms. Barker states, “I have personally observed water 
runoff flowing onto, across, and over both the diagonal storm drain easement and the 
v-ditch storm drain easement.”  (M. Barker Decl., ¶ 31.)  Mr. Barker claims the V-Ditch 
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easement releases considerable rainwater runoff from their home.  (S. Barker Decl., 
¶ 20. 
 
 The Court agrees with Defendants that Plaintiffs’ reliance of the representation 
was not reasonable as the parties testified that they had personally observed the 
drainage in use.  
  

3.Concealment of Commissioned 2016 Survey 
 Plaintiffs allege Defendants concealed from them a 2016 survey that depicted 
the driveway as built.  (FAC, ¶ 96.)  Defendants claim Mr. Willson showed Ms. Barker 
the survey authored by Donald Vegvary on May 13, 2019, during a person-to-person 
meeting.  (UMF No. 8.) Also, the Willsons revealed multiple times to Barkers that they 
had conducted surveys of the property.  One month prior to the signing of Easement 
Modification Agreement, Defendants forwarded the entire email thread between the 
Willsons and Vegvary.  (J. Willson Decl., ¶11, Exh. 3.)  
 
 Plaintiffs dispute that James Willson disclosed the Vegvary survey because the 
Vegvary survey depicted the driveway as built.  Plaintiffs believe that Defendants 
showed her the 1988 Parcel Map, not the survey.  (M. Barker Decl., ¶41.) Plaintiffs 
maintain they did not see the Vegvary survey with the modified easement until 
October 29, 2020, over a year after they were induced to sign the Easement 
Modification.  (M. Barker Decl., ¶ 47.)  Plaintiffs argue that Defendants’ premise for 
needing an easement modification was to create an “accurate” map for the County 
that matched the driveway as constructed was a misrepresentation because the 
Willsons already had the survey map that showed the driveway as constructed.   
 
 The Court finds Plaintiffs have not submitted sufficient evidence to raise a 
triable issue of fact as to the concealment of the survey.  Plaintiffs alleged in the FAC 
Defendants “knowingly concealed that the Defendants commissioned a survey in 
2016 that that depicted the driveway as built.”  (FAC, ¶ 96.)  Defendants maintain they 
did not hide from the Barkers the existence of the surveys. (UMF No. 8.)  Plaintiffs 
claim they did see the surveys, but does not dispute the fact that Defendants did not 
conceal the fact they had commissioned the survey.  Also, James Willson declares 
that Oct. 14, 2019, he emailed the updated easement document and the entire 
Vegvary email thread.  (J. Willson Decl., ¶10.) 
 Motion for summary adjudication of the Fifth Cause of Action is denied.  There 
are questions of fact as to the misrepresentation regarding the access and utilities 
easement changes.  Summary adjudication must completely dispose of the cause of 
action, defense, damages claim or duty issue to which it is directed. (CCP § 
437c(f)(1).    
 
Seventh Cause of Action (Trespass)      
 Defendants’ motion for summary adjudication of the Seventh Cause of Action 
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for Trespass is denied. 
 
 Plaintiffs’ FAC alleges two trespasses by the Willsons.  First, Plaintiff alleges 
the Willsons intentionally, recklessly, or negligently entered and bulldozed the 
Barker’s property in 2016. (FAC, ¶ 112).  Secondly, Plaintiffs allege Defendant James 
Willson dug a trench along and over Plaintiffs’ property line on December 24, 2020, 
creating a stepping hazard. (FAC, ¶113.)  Defendants move for summary adjudication 
on the ground the 2016 trespass is barred by the statute of limitations (UMF No. 12) 
and the alleged 2020 trespass did not happen.  
 

a. 2016 Trespass 
 As to the 2016 trespass, Defendants argue the action accrued in 2016, when 
the wrongful act occurred. Defendants argue the discovery rule does not apply as 
Plaintiffs were aware of the Willsons’ trespass the very day it occurred.  “Under the 
discovery rule, the statute of limitations begins to run when the plaintiff suspects or 
should suspect that her injury was caused by wrongdoing, that someone has done 
something wrong to [plaintiff].” (Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 1110.)  
Plaintiffs suspected wrongdoing that day. 
 
 Whether a cause of action for trespass is barred by the statute of 
limitations turns on whether the encroachment is continuing or permanent. (Madani v. 
Rabinowitz (2020) 45 Cal.App.5th 602, 605.) “For permanent encroachments, the 
three-year statute of limitations begins to run on the date the encroachment began, 
and bars all claims brought after its passage.” (Ibid.)  In this case, the three-year 
statute bars any action filed after April 30, 2019.  (Code of Civil Procedure § 338(b).)  
“For continuing encroachments, a plaintiff may assert a claim even if the 
encroachment began outside the limitations period, but is limited to recovering 
damages incurred in the preceding three-year period.” (Madani v. Rabinowitz (2020) 
45 Cal.App.5th 602, 605.) “[T]he crucial test of the permanency of a trespass or 
nuisance is whether the trespass or nuisance can be discontinued or abated. 
(Mangini v. Aerojet-General Corp. (1991) 230 Cal.App.3d 1125, 1148.) 
 
 To avoid the statute of limitations, Plaintiffs allege the damage to the Barker 
Property is continuous and creates an ongoing nuisance as the cut slope area 
continues to erode.  (FAC, ¶114) In ruling on the demurrer to the First Amended 
Complaint, the Court found there were questions of fact as to whether the trespass 
was permanent of continuing.  “Generally, whether a trespass is continuing or 
permanent is a question of fact properly submitted to the jury.”  (Starrh & Starrh 
Cotton Growers v. Aera Energy LLC (2007) 153 Cal.App.4th 583, 597.) A trial court 
may remove the issue of fact from the jury by directed verdict only if there is no 
evidence tending to prove the case of the party opposing the motion.”  (Starrh & 
Starrh Cotton Growers v. Aera Energy LLC (2007) 153 Cal.App.4th 583, 597.) 
 Citing to the test for whether the trespass is abatable, the court in McCoy v. 
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Gustafson (2009) 180 Cal.App.4th 56 stated: 
 
In Starrh, the Fifth District Court of Appeal quoted a secondary source 
as saying that California law has three different tests for determining 
whether a nuisance is abatable, namely: “ ‘[W]hether (1) the offense 
[sic] activity is currently continuing, which indicates that the nuisance is 
continuing, (2) the impact of the condition will vary over time, indicating 
a continuing nuisance, or (3) the nuisance can be abated at any time, in 
a reasonable manner and for a reasonable cost, and is feasible by 
comparison of the benefits and detriments to be gained by abatement.’ ” 
(Id. at p. 594.) 
 

(McCoy v. Gustafson (2009) 180 Cal.App.4th 56, 88.)  
 
 Here, Defendants argue that under tests set forth in Starrh, the trespass is not 
abatable. The activity is not “currently ongoing.” Defendants argue the condition will 
not vary over time.  Defendants submit a declaration from Alan Kropp, a licensed Civil 
Engineer and Geotechnical Engineer. According to Kropp, the 2016 trespass site is 
stable and has not changed in any appreciable way and is unlikely to change in any 
appreciable way.  (UMF No. 13; Kropp Decl., ¶6.) Defendants point to photographs of 
Plaintiffs showing that grass and foliage covers the trespass site, holding the soil in 
place. He opines, “Vegetated and revegetated areas tend to be resistant to erosion. 
(Kropp Decl., ¶ 5; J. Willson Decl., Exh. 9.)  Finally, under the third test, Defendants 
argue they cannot abate the condition at any time because the Barkers have refused 
abatement measures.  (UMF Nos. 14-15; J. Willson Decl., ¶¶ 18-19.)   
 
 In the Opposition, Plaintiffs argue that even if the 2016 trespass is time-barred, 
Defendants cannot get summary adjudication because it does not completely dispose 
of the cause of action because of the 2020 trespass was within the statute of 
limitations.  (CCP § 437c(f)(1).)  
 
 Plaintiffs argue the discovery rule is applicable because they were unaware of 
the trespass untiled Willsons told them on December 12, 2018, that they had 
bulldozed on the Barker property.  (M. Barker Decl., ¶14.) Plaintiff argues that based 
on the actual allegations in the FAC, there is no basis for the Court to infer the 
trespass should have been discovered by the Barkers on April 30, 2016.  
 
 Plaintiffs argue the 2016 trespass was continuing trespass. Plaintiffs claim a 
geotechnical engineer has opined that "an increased amount of erosion and slope 
movement may occur in this area as a result of the earthworks assuming no 
corrective work is carried out." (Exh. 14.) Continuing trespasses are abatable.  
“‘[A]batable’ means that the nuisance can be remedied at a reasonable cost by 
reasonable means.” (Mangini v. Aerojet-General Corp. (1996) 12 Cal.4th 1087, 1103.)   
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The Willsons could have discontinued then nuisance at any time for reasonable cost 
by building the retaining wall.  (M. Decl. ¶¶ 7, 21.)  As James Willsons repeatedly 
promised to build the retaining wall, Plaintiffs argue Defendants should be estopped 
from asserting the statute of limitations. 
 
 In the Reply, Defendants point out the Court has previously rejected Plaintiffs’ 
“discovery rule” argument in the Order sustaining the demurrer.  (J. Willson Decl., 
Exh. 13.) Defendants argue that Plaintiff has not put forth evidence that the trespass 
is “ongoing.” Defendants argue the excavation occurred one time, at a discrete time 
and place, and is not continuing.  
 
 Defendants argue there’s no weight to Plaintiffs’ argument that the Defendants 
could have abated the 2016 trespass.  Defendants had no ability enter Plaintiffs’ 
property to repair the condition without the Plaintiffs’ permission. Defendants argue 
Plaintiffs should have procured the abatement themselves and claimed the costs as 
damages. 
 
 The Court finds Defendants have not established, as a matter of law, the 2016 
trespass is time-barred.  “[G]enerally the principles governing the permanent or 
continuing nature of a trespass or nuisance are the same and the cases discuss the 
two causes of action without distinction.”  (Starrh & Starrh Cotton Growers v. Aera 
Energy LLC (2007) 153 Cal.App.4th 583, 594.) For statute of limitations purposes, 
“Continuing trespasses are essentially a series of successive injuries, and the statute 
of limitations begins anew with each injury.” (Ibid. at p. 592.) 
 
  Here, Defendants have not presented evidence to establish the 2016 trespass 
was not a continuing trespass.  “[C]ontinuing trespass is an intrusion under 
circumstances that indicate the trespass may be discontinued or abated. (Ibid.) “[A] 
number of tests have developed to determine the true nature of a trespass. (Ibid, at p. 
593.) The one applicable here is whether the trespass can be discontinued or abated 
at a reasonable cost. (Ibid, p. 594.) “Abatement is simply another word for 
restoration.”  (McCoy v. Gustafson (2009) 180 Cal.App.4th 56, 89.) 
 
 Defendants put forth no evidence tending to prove the trespass could not be 
abated at a reasonable cost.  In fact, Defendants’ Undisputed Fact No. 14 states, 
“The Willsons have offered in the past to abate the trespass site by replacing the 
excavated soil and/or build a retaining wall.”  Plaintiffs refused until the proper permits 
were obtained.  (UMF No. 15.)  However, Defendants have admitted the trespass is 
capable of being abated.  As since they made the offer to do so, presumably the 
abatement comes at a reasonable cost.  
  
 2020 Trespass 
 Defendants argue the 2020 Christmas Eve trespass did not happen. According 
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to Defendants, Plaintiffs’ own photographic and video evidence show the 2020 trench 
was dug along the Willson/Hittell property line, not Plaintiffs’ property. (UMF No. 10.) 
Moreover, Defendants assert the shallow channel over the Willson/Barker property 
line was dug before December 24, 2020. (UMF No. 11.) 
   
 Plaintiffs oppose the assertion that no trespass took place on December 24, 
2020.  Plaintiffs maintain they have submitted testimonial and documentary evidence 
that James Willson dug a trench across Plaintiffs’ property on that date. Michelle 
Barker declares she saw James Wilson digging a trench over the property line onto 
their property by about seven feet. (M. Barker Decl., ¶¶48-50; S. Barker Decl., ¶ 6) 
Plaintiffs’ neighbor Mr. Hittell, states that Mr. Willson dug a trench at border of his 
property line and across the Barkers’ property line. He also states no such trench in 
October 2020.  Hittell Decl., ¶16; Exhs. 39-40.) 
 
 Defendants’ response is that Plaintiffs’ were unlikely to not confront Mr. Willson 
given the neighbors were already embroiled in a dispute. 
 
 Defendants only defense to this particular trespass claim was it never 
happened.  Plaintiffs have presented evidence, particularly the declaration of the 
neighbor, Mr. Hittell, which raises a question of fact as to whether 2020 trespass did 
happen. 
 
Sixth Cause of Action—Promissory Fraud 
 Plaintiffs allege the Willsons have repeatedly made oral and written promises 
to build a retaining wall and restoring the slope between the properties.  Plaintiffs 
allege the Willsons did not intend to perform the promises when they made them.  
In reliance on the promises, Plaintiffs incurred expenses working with a soil engineer 
to obtain a Topographical Comparison Soil Report for the retaining wall project (FAC, 
¶¶ 104-107.)   
 
  “Promissory fraud or false promise ‘is a subspecies of [the action for] fraud 
and deceit. A promise to do something necessarily implies the intention to perform; 
hence, where a promise is made without such intention, there is an implied 
misrepresentation of fact that may be actionable fraud. [Citations.][Citation.]’” 
(Rossberg v. Bank of America, N.A. (2013) 219 Cal.App.4th 1481, 1498.) 
“The elements of promissory fraud … are (1) a promise made regarding a material 
fact without any intention of performing it; (2) the existence of the intent not to perform 
at the time the promise was made; (3) intent to deceive or induce the promisee to 
enter into a transaction; (4) reasonable reliance by the promisee; (5) nonperformance 
by the party making the promise; and (6) resulting damage to the promise[e].”  
(Rossberg v. Bank of America, N.A. (2013) 219 Cal.App.4th 1481, 1498 internal 
quotation mark omitted.) 
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 Defendants argue they did not make a promise they knew to be false. They 
claim that from 2016 until this action was filed, they Willsons intended to build the 
retaining wall.  (UMF No. 18; J. Willson Decl., ¶18.)  The parties even reached a post-
mediation resolution to include a $20,000 payment for the retaining wall.  (UMF No. 
17.)  Defendants maintain Plaintiffs failed to obtain the permit for building a retaining 
wall.  The Willsons claim they did not repudiate the promise, they only rescinded the 
promise after the Barkers sued them.  Defendants argue there is no evidence the 
Willsons believed their promise to be false when made. 
 
 In opposition, Plaintiffs argue there are triable issues of fact as to whether 
James Willson’s representation regarding building the retaining wall was made with 
Defendants’ knowledge of its falsity. As evidence, Plaintiffs point to the fact that 
Defendant James Willson, for years, never provided the Barkers with plans for the 
promised retaining wall.  (M. Barker Decl., ¶¶5, 10-12, 20-21.)  “The essence of actual 
fraud is ‘the existence of an intent at the time of the promise not to perform it [italics 
deleted]’ which is always a question of fact.” (Walter E. Heller Western, Inc. v. Tecrim 
Corp. (1987) 196 Cal.App.3d 149, 160-161.) 
 
 Secondly, Defendants argue Plaintiffs incurred no damages in reliance on any 
alleged false promise.  If the slope was unstable, Defendants contend Plaintiffs had a 
duty to mitigate their damages.  “A plaintiff who suffers damage as a result of either a 
breach of contract or a tort has a duty to take reasonable steps to mitigate those 
damages and will not be able to recover for any losses which could have been thus 
avoided.” (Shaffer v. Debbas (1993) 17 Cal.App.4th 33, 41.)  Therefore, Plaintiffs’ 
damages—cost incurred for soil engineer consultation—were only mitigation 
damages they would have incurred in any event.   
 
 In response, Plaintiffs argue Defendants do not dispute that Plaintiffs are 
entitled to benefit-of-the-bargain damages for not receiving the promised retaining 
wall. “The benefit-of-the-bargain measure places a defrauded plaintiff in the position 
he would have enjoyed had the false representation been true, awarding him the 
difference in value between what he actually received and what he was fraudulently 
led to believe he would receive.” (Fragale v. Faulkner (2003) 110 Cal.App.4th 229, 
236.)  Plaintiffs also argue they are entitled to out-of-pocket damages to compensate 
them for the expenses they incurred to obtain a soil report. Plaintiffs argued 
Defendants offered no facts that Plaintiff would have incurred the cost for a soil report 
as part of mitigation.  
 
 Finally, Defendants argue the claim for promissory fraud is barred by the 
statute of limitations. (CCP § 338(d).)  The Barkers stated under penalty of perjury 
that the Willsons made their oral promise to build the retaining wall on April 30, 2016. 
 
 Plaintiffs maintain they did not discovery James Willson did not intend to fulfill 
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his promise until negotiations failed in April 2021.  James Willson had repeated his 
promise and assured Plaintiffs over the years that he intended to build the retaining 
wall.  (M. Barker Decl., ¶ 10.)  
 
 In the Reply, Defendants point out the Plaintiffs put forth no evidence that any 
statement by James Willson regarding building the retaining wall was false when it 
was made. Also, Defendants argue the cause of action is time-barred. Promissory 
fraud is subject to a three-year statute of limitations. CCP § 338(d). 
 
 The Court finds that Plaintiffs have not submitted evidence sufficient to raise a 
question of fact as to whether Defendant James Willson had no intent of performing 
when he made the promise to build the retaining wall. 
 
 “In a promissory fraud action, ‘the essence of the fraud is the existence of 
an intent at the time of the promise not to perform it.’ [Citations.]…  A promise is only 
false if the promisor did not intend to perform the promise when it was made, i.e., had 
knowledge of its falsity. [Citation.]”  (White v. Smule, Inc. (2022) 75 Cal.App.5th 346, 
359.) 
 
 The Supreme Court reiterated in Riverisland Cold Storage, Inc. v. Fresno-
Madera Production Credit Assn. (2013) 55 Cal.4th 1169,  

 Proof of intent not to perform is required. It is insufficient to show 
an unkept but honest promise, or mere subsequent failure of 
performance. [Citation.] ‘[S]omething more than nonperformance is 
required to prove the defendant's intent not to perform his promise.’ 
[Citations.] To be sure, fraudulent intent must often be established by 
circumstantial evidence. … However, if [a] plaintiff adduces no further 
evidence of fraudulent intent than proof of nonperformance of an oral 
promise, he will never reach a jury.’  
 

(Riverisland Cold Storage, Inc. v. Fresno-Madera Production Credit Assn. (2013) 55 
Cal.4th 1169, 1183.) 
 
 Defendants’ Objection to Evidence   
Declaration of Stuart Barker 

1. Objection 1: Entire Declaration--Overruled  
2. Objection 2: ¶ 4—Overruled, except as to statement “I continued to be very 

surprised to hear that property owners would not be present for an excavation 
project of this magnitude.” 

3. Objection 3: ¶ 5—Overruled. 
4. Objection 4: ¶6—Sustained in part. Improper opinion testimony. Overruled as 

to “On December 24, 2020, James Willson dug a trench…across our property 
line.”   
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5. Objection 5: ¶8--Overruled 
6. Objection 6: ¶9:--Sustained in part.  Sustained as to the legal conclusion, 

“fraudulently induced.” 
7. Objection 7: ¶ 10-- Sustained. Opinion testimony. 
8. Objection 8: ¶ 11--Sustained. Opinion testimony. 
9. Objection 9: ¶ 12--Sustained. Opinion testimony. 
10. Objection 10: ¶ 13-- Overruled. 
11. Objection 11: ¶ 14-Sustained.  Opinion testimony.  Legal conclusion 
12. Objection 12: ¶ 15—Overruled. 
13. Objection 13: ¶ 16—Sustain. Opinion testimony. 
14. Objection 14: ¶ 17—Overruled. 
15. Objection 15: ¶ 18—Sustained. Opinion testimony. 
16. Objection 16: ¶ 19-- Sustained. Opinion testimony 
17. Objection 17: ¶ 20—Sustained.  Lacks foundation and lack of personal 

knowledge. 
18. Objection 18: ¶ 21—Sustained.  Opinion testimony. 
19. Objection 19: ¶ 22-- Sustained.  Opinion testimony. 
20. Objection 20: ¶ 23--Overruled 
21. Objection 21: ¶ 24--Overruled 
22. Objection 22: ¶ 25—Sustained in part.  Sustained as to sentence, “It is both 

unrealistic and false….” Opinion testimony 
23. Objection 23: ¶ 26—Sustained in part. Sustained as to sentence, “As a result 

of the trench…flooding has occurred.”  
 
Declaration of Frank Hittell 

1. Objection 24: Entire declaration—Overruled. 
2. Objection 25: ¶ 2--Overruled. 
3. Objection 26: ¶ 5--Sustained.  Hearsay. 
4. Objection 27: ¶ 6-- Sustained.  Hearsay. 
5. Objection 28: ¶ 7--Sustained in part.  Sustained as to “James Willson…building 

plans.  Opinion testimony. 
6. Objection 29: ¶ 9--Overruled. 
7. Objection 30: ¶ 11--Overruled. 
8. Objection 31: ¶ 12--Overruled 
9. Objection 32: ¶ 13--Overruled. 
10. Objection 33: ¶ 14—Overruled. 
11. Objection 34: ¶ 15 Sustained in part. Sustained as to “expecting me to give him 

the land… [remainder of paragraph.] Opinion testimony. 
12. Objection 35: ¶ 16—Sustained in part.  Sustained as to “but I can surmise 

[remainder of paragraph.]  Opinion testimony. 
 
Declaration of Michelle Barker 

1. Objection 36: Entire declaration—Overruled. 
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2. Objection 37: ¶ 3—Sustained in part.  Sustained as to “They deliberately... 
[remainder of paragraph.]  Lack of personal knowledge 

3. Objection 38: ¶ 6—Overruled. 
4. Objection 39: ¶ 7—Overruled. 
5. Objection 39: ¶ 8—Overruled. 
6. Objection 40: ¶ 9—Sustained in part.  Sustained as to “we expressed our 

concerns… [remainder of paragraph.] Testimony as to content of a writing. 
7. Objection 41: ¶ 13--Overruled 
8. Objection 42: ¶14--Sustained in part. Sustained as to “When the Willsons 

told us…[Remainder of paragraph.] Legal conclusion. 
9. Objection 43: ¶15—Sustained.  Testimony as to content of a writing. 
10. Objection 44: ¶16—Sustained.  Hearsay 
11. Objection 45: ¶18—Sustained. Lack of personal knowledge. Opinion 

testimony 
12. Objection 46: ¶19—Overruled. 
13. Objection 47: ¶21—Overruled. 
14. Objection 48: ¶22—Sustained.  Legal opinion 
15. Objection 49: ¶23—Sustained. Legal opinion 
16. Objection 50: ¶26—Overruled. 
17. Objection 51: ¶ 27-- Sustained in part.  Sustained to as “The storm drain 

easements exist…[remainder of paragraph].” 
18. Objection 52: ¶ 28--Overruled 
19. Objection 53: ¶ 29—Sustained.  Improper opinion. 
20. Objection 54: ¶ 30—Sustained.  Improper opinion. 
21. Objection 55: ¶ 31—Sustained in part.  Sustained as to “No culvert, ditch or 

pipe [remainder.] Opinion testimony 
22. Objection 56: ¶ 34—Sustained as to “The Willsons’ intentional 

misrepresentation…utility easement.”  Legal opinion. 
23. Objection 57: ¶ 35--Sustained as to “Significantly reduced our property 

rights.” Legal opinion.  Otherwise overruled. 
24. Objection 58: ¶38—Overruled. 
25. Objection 59: ¶39—Overruled. 
26. Objection 60: ¶40—Overruled. 
27. Objection 61: ¶ 44—Overruled. 
28. Objection 62: ¶ 46—Sustained.  Lacks personal knowledge. 
29. Objection 63: ¶ 49—Overruled. 
30. Objection 50: ¶ 50--Overruled. 

 
Objections 51- 78: Objections to Compendium Evidence are overruled.  The 
Objections are not in proper format. 
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2. 9:00 AM CASE NUMBER:  MSC21-00819 
CASE NAME:  BARKER VS WILSON 
HEARING ON MOTION TO STRIKE FIRST AMENDED CROSS-COMPLAINT 
*TENTATIVE RULING:* 
 

 Cross-Complainants Michelle and Stuart Barker’s Motion to Strike the First 
Cause of Action in the Cross-Complaint, pursuant to Code of Civil Procedure 
§ 425.16, is granted.  The cause of action arose from Cross-Defendants’ protected 
activity.  Request for attorney’s fees is granted. 
 
Motion 
 Pursuant to Code of Civil Procedure § 425.16,  Cross-Defendants Michelle 
Barker and Stuart Barker bring this special motion to strike the First Cause of Action 
for Breach of Contract in the Willlsons’ Cross-Complaint.    
 
Procedural Issue 
 The Willsons claimed to have filed their original Cross-Complaint on February 
8, 2022.  Pleading is filed-stamped “February 9, 2022.” The Barkers filed their anti-
SLAPP Motion (to the original Cross-Complaint) on March 2, 2022.  The Willsons 
claim, coincidentally, that they filed and served an Amended Cross-Complaint on 
March 2, 2022.  However, the pleading was filed-stamped on March 3, 2022.  Cross-
Defendants note that the Willsons do not dispute that they were served with the 
Barkers’ anti-SLAPP motion on March 2, 2022.  Cross-Defendants find the 
“coincidence” implausible since the First Amended Cross-Complaint dropped the 
challenged allegations containing protected activity. 
 
 Cross-Complaints oppose the motion on procedural grounds.  Cross-
Complainants argue they were well within their right to file an Amended Cross-
Complaint pursuant to CCP §472, even though it was filed one day after Cross-
Defendants’ Motion to Strike. Cross-Complainants maintain the Amended Cross-
Complaint was filed nearly four months before the Willsons’ Opposition to the Anti-
SLAPP Motion was due. 
 
 Cross-Complainants argue SLAPP is silent as to the issue of amendment, 
citing to Oakland Bulk & Oversized Terminal, LLC v. City of Oakland (2020) 54 
Cal.App.5th 738, 750.  Cross-Complainants argue the motion is premature and urge 
the Court to follow Oakland Bulk and allow the amended cross-complaint, rather than 
rely on the earlier cases (Simmons and Salma), which would prohibit the amended 
cross-complaint.   
 
 In response, Cross-Defendants argue the FACC was not permitted.  Code of 
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Civil Procedure § 472(b) specifically states, “This section shall not apply to a special 
motion brought pursuant to Section 425.16.”  This was confirmed in 1550 Laurel 
Owner's Assn., Inc. v. Appellate Division of Superior Court (2018) 28 Cal.App.5th 
1146, 1155.)    
 
 Cross-Defendants point out that the Willsons do not dispute that Simmons and 
Salma are still good law. 
 
 In Simmons v. Allstate Ins. Co. (2001) 92 Cal.App.4th 1068, Allstate filed a 
complaint against Simmons and others alleging a scheme to defraud Allstate and it 
insureds by fraudulent medical billing.  Simmons filed a cross-complaint. Allstate 
brought a motion to strike the cross-complaint under § 425.16. The tentative ruling 
granted the motion to strike, but at the hearing Simmons’ counsel requested leave to 
amend. The court denied leave and Simmons appealed, arguing that SLAPP motion 
was analogous to a demurrer and motion to strike, which recognize leave to amend 
should be liberally granted.  The court held, “Unlike demurrers or motions to strike, 
which are designed to eliminate sham or facially meritless allegations, at the pleading 
stage a SLAPP motion, like a summary judgment motion, pierces the pleadings and 
requires an evidentiary showing. As we observed in Kyle v. Carmon (1999) 71 Cal. 
App. 4th 901 [84 Cal. Rptr. 2d 303], the test applied to a SLAPP motion is similar to 
that of a motion for summary judgment, nonsuit, or directed verdict.”  (Simmons v. 
Allstate Ins. Co. (2001) 92 Cal.App.4th 1068, 1073.)  
 
 It further stated, “[T]he anti-SLAPP statute makes no provision for amending 
the complaint once the court finds the requisite connection to First Amendment 
speech. And, for the following reasons: 

Allowing a SLAPP plaintiff leave to amend the complaint once the court 
finds the prima facie showing has been met would completely 
undermine the statute by providing the pleader a ready escape 
from section 425.16's quick dismissal remedy. Instead of having to show 
a probability of success on the merits, the SLAPP plaintiff would be able 
to go back to the drawing board with a second opportunity to disguise 
the vexatious nature of the suit through more artful pleading. This would 
trigger a second round of pleadings, a fresh motion to strike, and 
inevitably another request for leave to amend. 
 
By the time the moving party would be able to dig out of this procedural 
quagmire, the SLAPP plaintiff will have succeeded in his goal of delay 
and distraction and running up the costs of his opponent. (See Dixon v. 
Superior Court (1994) 30 Cal. App. 4th 733, 741 [36 Cal. Rptr. 2d 687].) 
Such a plaintiff would accomplish indirectly what could not be 
accomplished directly, i.e., depleting the defendant's energy and 
draining his or her resources. (Scientology, supra, 42 Cal. App. 4th at p. 
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645.) This would totally frustrate the Legislature's objective of providing 
a quick and inexpensive method of unmasking and dismissing such 
suits. (Wilcox v. Superior Court (1994) 27 Cal. App. 4th 809, 823 [33 
Cal. Rptr. 2d 446].) 

 
(Simmons v. Allstate Ins. Co. (2001) 92 Cal.App.4th 1068, 1073-1074.) 
 
 In Salma v. Capon (2008) 161 Cal.App.4th 1275, (like Cross-Defendants here), 
Salma amended his cross-complaint before the court ruled on Capon's first motion to 
strike. The court ruled the first motion to strike was not mooted by the filing of the 
amended cross-complaint. (Salma v. Capon (2008) 161 Cal.App.4th 1275, 1282.) 
 
 Similarly in Sylmar Air Conditioning v. Pueblo Contracting Services, Inc. (2004) 
122 Cal.App.4th 1049, Sylmar filed a first amended complaint pursuant to CCP § 472 
after the SLAPP motion was filed, but before the motion was heard.  Sylmar 
contended the trial court erred in hearing the SLAPP motion.  Like the Willsons here, 
Sylmar “[drew] its reasoning from the language of that section, which provides: ‘Any 
pleading may be amended once by the party of course, and without costs, at any time 
before the answer or demurrer is filed, or after demurrer and before the trial of the 
issue of law thereon. (Italics added.)’ [Citation.]” (Sylmar Air Conditioning v. Pueblo 
Contracting Services, Inc. (2004) 122 Cal.App.4th 1049, 1054.)  The court stated, 
“Sylmar's argument would require a strict and technical reading of section 425.16 to 
insert section 472 as an implied condition to its application. We cannot perceive the 
Legislature intended such a result.” (Ibid at p. 1056.)  
 
 Sylmar contended that Simmons was distinguishable since it dealt with an 
amendment for which leave of court was required, whereas Sylmar filed its 
amendment as a matter of right, pursuant to section 472. The court found that given 
the public policy behind section 425.16, they perceived no distinction in substance. 
(Sylmar Air Conditioning v. Pueblo Contracting Services, Inc. (2004) 122 Cal.App.4th 
1049, 1055.) 
 
 Cross-Complainants have argued the Court should disregard the foregoing 
cases on rely instead on Oakland Bulk & Oversized Terminal, LLC v. City of 
Oakland (2020) 54 Cal.App.5th 738.  However, Oakland Bulk is distinguishable from 
the case at bar.  In Oakland Bulk, the defendant filed two pleadings, a demurrer and 
motion to strike under CCP § 436.  Then, weeks later it filed a special motion to strike 
pursuant to CCP § 425.16.  The demurrer and motion to strike were calendared to be 
heard before the 425.16 motion.  The trial court issued a tentative ruling overruling the 
demurrer in part and sustaining in part with leave to amend. Somehow, all three 
motions were heard on the same day.  The trial court found the 425.16 was 
premature since the plaintiff would be given leave to amend following the demurrer. It 
denied the 425.16 motion without prejudice. 
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  Affirming the ruling, the appellate court stated:  “Thus, it made perfect sense 
for Judge Lee to allow plaintiffs to amend their complaint and to defer a ruling on the 
SLAPP motion until “another motion” was forthcoming. And, we hasten to add, 
proceeding in such fashion would promote judicial efficiency and economy—and not 
thwart any purpose of the anti-SLAPP law.”(Oakland Bulk & Oversized Terminal, LLC 
v. City of Oakland (2020) 54 Cal.App.5th 738, 750-751.) 
 
  We do have the same situation as in Oakland Bulk.  There is no pending 
demurrer that could result in the Court granting leave to amend.  Cross-Complainants 
reliance on Oakland Bulk is misplaced. 
    
 Analysis on the Merits of the Anti-SLAPP 
 The Legislature enacted the anti-SLAPP statute in response to the “disturbing 
increase in lawsuits brought primarily to chill the valid exercise of the constitutional 
rights of freedom of speech and petition for the redress of grievances.”  CCP 
§425.16(a).  “The statute seeks ‘to encourage participation in matters of public 
significance and prevent meritless litigation designed to chill the exercise of First 
Amendment rights. [Citation.] The Legislature has declared that the statute must be 
‘construed broadly’ to that end.’ [Citation.]”   (Gaynor v. Bulen (2018) 19 Cal.App.5th 
864, 876.)  
 
 “Section 425.16 posits instead a two-step process for determining whether an 
action is a SLAPP. First, the court decides whether the defendant has made a 
threshold showing that the challenged cause of action is one arising from protected 
activity. (§ 425.16, subd. (b)(1).) "A defendant meets this burden by demonstrating 
that the act underlying the plaintiff's cause fits one of the categories spelled out in 
section 425.16, subdivision (e)" [Citation.]” If the court finds that such a showing has 
been made, it must then determine whether the plaintiff has demonstrated a 
probability of prevailing on the claim. [Citation.]” (Navellier v. Sletten (2002) 29 Cal.4th 
82, 88.)    
 

A. Protected Activity and Claim Arises from this Activity 
 “The anti-SLAPP statute's definitional focus is not the form of the plaintiff's 
cause of action but, rather, the defendant's activity that gives rise to his or her 
asserted liability—and whether that activity constitutes protected speech or 
petitioning.” (Navellier v. Sletten (2002) 29 Cal.4th 82, 92-93.)  “Under the first step of 
the anti-SLAPP analysis, the moving party must show (1) the complaint 
alleges protected speech or conduct, and (2) the “relief is sought based on 
allegations arising from” the protected activity.” (Gaynor v. Bulen (2018) 19 
Cal.App.5th 864, 877.) 
 
 CCP §425.16(e)’s four categories of protected activity are:   
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(1) any written or oral statement or writing made before a legislative, 
executive, or judicial proceeding, or any other official proceeding 
authorized by law,  
(2) any written or oral statement or writing made in connection with an 
issue under consideration or review by a legislative, executive, or 
judicial body, or any other official proceeding authorized by law,  
(3) any written or oral statement or writing made in a place open to the 
public or a public forum in connection with an issue of public interest, or  
(4) any other conduct in furtherance of the exercise of the constitutional 
right of petition or the constitutional right of free speech in connection 
with a public issue or an issue of public interest. 

 
 “The right to petition means more than simply the right to communicate directly 
with the government. It necessarily includes those activities reasonably and normally 
attendant to effective petitioning.” (In re IBP Confidential Business Documents 
Litigation (8th Cir. 1985) 755 F.2d 1300, 1310.) “Recognized petitioning activities thus 
include not only the conduct of litigation but also acts and communications reasonably 
incident to litigation, including prelitigation settlement negotiations.” (Bonni v. St. 
Joseph Health System (2021) 11 Cal.5th 995, 1025.) “A breach of contract claim can 
arise from protected activity if the action allegedly breaching the contract is itself 
protected.” (Ibid.) 
 
  The Cross-Defendants argue the anti-SLAPP statute applies to the Willsons’ 
breach of contract claim.  Here, the challenged breach of contract claims arises from 
the allegations that “[t]he Barkers breached the Two Agreements… by making a 
series of complaints, objections, chargers, and allegations to private parties and 
public entities, including but to limited to police, sheriff, Contra Costa County officers, 
and other officials, rejecting the terms of the Two Agreements.”  Cross-Defendants 
argue the breach of contract claim is based on protected activity.   ‘[T]he constitutional 
right to petition … includes the basic act of filing litigation or otherwise seeking 
administrative action.’ [Citation.]” (Briggs v. Eden Council for Hope & 
Opportunity (1999) 19 Cal.4th 1106, 1115.) 
 
 Cross-Defendants argue the breach of contract clam is based on statements 
made by the Barkers in petitioning Contra Costa County public offices to prevent 
encroachment of the Barkers’ easement rights.  Therefore, the claim is based on 
Cross-Defendants’ petitioning activities. 
 

B. Cross-Defendants Have Shown a Probability of Prevailing 
 
  “If the moving party establishes that the claim arises from protected activity, 
the burden shifts to the opposing party to demonstrate a probability of prevailing on 
the merits.” (Baral, supra, 1 Cal.5th at p. 384.)…  Its [the Court] inquiry is limited to 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  06/06/2022 

 

 

20 

 

whether the plaintiff has stated a legally sufficient claim and made a prima facie 
factual showing sufficient to sustain a favorable judgment.  ‘[C]laims with the requisite 
minimal merit may proceed.’ [Citation.][Citation]” (Urick v. Urick (2017) 15 Cal.App.5th 
1182, 1191-1192.)  
 
 “To show a probability of prevailing for purposes of section 425.16, a plaintiff 
must ‘make a prima facie showing of facts which would, if proved at trial, support a 
judgment in plaintiff's favor.’”  (ComputerXpress, Inc. v. Jackson (2001) 93 
Cal.App.4th 993, 1010, internal quotation marks omitted.)  The plaintiff “cannot simply 
rely on the allegations in the complaint… but must provide the court with sufficient 
evidence to permit the court to determine whether ‘there is a probability that the 
plaintiff will prevail on the claim.’  [Citation.]”  (Ibid.) “In deciding the question of 
potential merit, the trial court considers the pleadings and evidentiary submissions of 
both the plaintiff and the defendant (§ 425.16, subd. (b)(2)); though the court does 
not weigh the credibility or comparative probative strength of competing evidence, it 
should grant the motion if, as a matter of law, the defendant's evidence supporting the 
motion defeats the plaintiff's attempt to establish evidentiary support for the 
claim. [Citation.]” (Vargas v. City of Salinas (2009) 46 Cal.4th 1, 20.) 
 
 Cross-Defendants argue the breach of contract claim fails because Cross-
Complainants cannot establish a breach of the either the Easement Modification 
Agreement or the Easement Termination Agreement.  Cross-Defendants argue that 
neither of the Agreements impose any obligations on the Barkers.  Cross-Complaints 
point to no terms or provisions the Barkers allegedly breached or any obligations the 
Barkers have not satisfied.   
 
   As to breach of the covenant of good faith and fair dealing, Cross-Defendants 
argue that claim fails as well. “‘The covenant thus cannot ‘be endowed with an 
existence independent of its contractual underpinnings.’ [Citation.] It cannot impose 
substantive duties or limits on the contracting parties beyond those incorporated in 
the specific terms of their agreement.’ [Citation,]” (Durell v. Sharp Healthcare (2010) 
183 Cal.App.4th 1350, 1369.)  The two Agreements do not impose any substantive 
duty on the Barkers.   
 
 Additionally, Cross-Defendants argues the breach of contract cause of action 
fails because it is barred by the litigation privilege.  “The litigation privilege is codified 
in Civil Code section 47: ‘[a] privileged publication or broadcast is one made [¶] … [¶] 
[i]n any … judicial proceeding ….’”  (Rusheen v. Cohen (2006) 37 Cal.4th 1048, 
1057.)  “‘The usual formulation is that the privilege applies to any communication (1) 
made in judicial or quasi-judicial proceedings; (2) by litigants or other participants 
authorized by law; (3) to achieve the objects of the litigation; and (4) that have some 
connection or logical relation to the action. [Citations.]’ [Citation.]” (Rusheen v. 
Cohen (2006) 37 Cal.4th 1048, 1057.) 
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 Here, the two Agreements did not clearly prohibit the challenged conduct.  
Cross-Defendants’ statements made to Code Enforcements Division of the Contra 
Costs County Dept. of Conservation & Development and to the Real Estate Fraud 
Unit were made to initiate official action. 
 
Opposition  
 First, Cross-Complaints argues the motion is both premature and moot.  Cross-
Complainant argues the FACC removed the very language that the Barkers sought to 
strike in anti-SLAPP. 
 
 Secondly, Cross-Complainants argue that the Barkers filed no declaration in 
support seeking to introduce even one substantive item of evidence.  Cross-
Complainants argues the Court must presume the facts in the Amended Cross-
Complaint to be true, therefore on substantive grounds, the Motion must be denied. 
 
 Furthermore, Cross-Complainants argue they have alleged facts that in no way 
can be found to be protected conduct.  In both the original and cross-complaint, the 
Willsons allege Defendants breached the Agreements by repudiating the signed 
agreements, even if the repudiation is reported to other “private parties.”   
 
 Here, Cross-Complainants have not presented evidence that the repudiation 
consisted of anything but the protected activity.  Cross-Complainants have not shown 
Cross-Defendants are unlikely to prevail on the claim.  The motion to strike is granted. 
 
Attorney Fees 
 “Section 425.16, subdivision (c) makes an award of attorney fees to a 
defendant, who prevails on an anti-SLAPP motion, mandatory.”  (Raining Data Corp. 
v. Barrenechea (2009) 175 Cal.App.4th 1363, 1375.) Barkers argue they are entitled 
to recover their attorney’s fees as prevailing party on the anti-SLAPP motion.   
    
 Willsons’ Request for Judicial Notice 
 Pursuant to Evidence Code § 452, Cross-Complainants request the Court to 
take judicial notice of the following: 

1. Verified First Amended Complaint, filed September 24, 2021 
2. Willsons’ First Amended Cross-Complaint, filed March 3, 2022 
3. Willsons’ Cross-Complaint, filed February 9, 2022 
4. Bakers’ Memorandum of Points and Authorities in Support of Motion to Strike 

Willsons’ Cross-Complaint 
5. Judicial notice of the fact that the Barkers have filed no answer to the Willsons’ 

Cross-Complaint or Amended Cross-Complaint 
6. Judicial notice of the fact the in late April 2022, the Court vacated the Barkers’ 

anti-SLAPP motion 
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 The Court takes judicial notice only of the existence of the documents in 
request nos. 1-4, but the not the truth of matters stated therein. The Court declines to 
takes judicial notice of requests nos. 5 and 6. 

 
 

  

    

3. 9:00 AM CASE NUMBER:  MSC21-01696 
CASE NAME:  MORRIS VS. MACY'S 
HEARING ON MOTION TO  DISMISS 
*TENTATIVE RULING:* 
 

The Court grants Defendant’s motion. The matter is dismissed with prejudice. 
Judgment is entered in favor of Defendant Macy’s. 

  
 

  

    

4. 9:00 AM CASE NUMBER:  MSC21-02399 
CASE NAME:  SYED  VS.  LEITAO 
HEARING IN RE:  CMC & OSC RE: DISMISSAL FOR PLTF'S FAILURE TO APPEAR 4/6/22 AND FILE A 
CMC STATEMENT 
*TENTATIVE RULING:* 
 

Hearing required. 

  
 

  

    

5. 9:00 AM CASE NUMBER:  MSC21-02399 
CASE NAME:  SYED  VS.  LEITAO 
 HEARING ON DEMURRER 
*TENTATIVE RULING:* 
 

The plaintiff may amend his or her pleading once without leave of the court at any 
time before the answer, demurrer, or motion to strike is filed, or after a demurrer or 
motion to strike is filed, but before the demurrer or motion is heard. (Code of Civil 
Procedure section 472(a).) The amended pleading must be filed and served no later 
than the date for filing opposition to the demurrer or motion. (Id.) A plaintiff must 
respond to a demurrer by filing and serving any opposition at least 9 court days 
before the hearing on the demurrer, unless the court or judge prescribes a shorter 
period. (Code of Civil Procedure section 1005(b).) Here, Plaintiff’s filed an amended 
complaint on June 1, 2022. Plaintiff’s amended complaint was filed three court days 
prior to the hearing. Under these circumstances, generally, the Court would strike 
Plaintiff’s amended complaint. However, under Code of Civil Procedure section 
430.41(a)(3), a demurring party must file and serve with the demurrer a declaration 
stating the means by which the demurring party met and conferred with the other 
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party and that the parties did not reach an agreement resolving the objections. 
Alternatively, the demurring party can file a declaration that the other party failed to 
respond to the meet and confer request. (Id.) No declaration was filed in this case. 
As such the Court will not strike the first amended complaint and will deem the motion 
moot at this time. 

 
 

  

    

6. 9:00 AM CASE NUMBER:  MSC22-00369 
CASE NAME:  MOORE  VS.  CARVANA, LLC 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY ACTION PENDING COMPLETION 
*TENTATIVE RULING:* 
 

Defendant Carvana, LLC’s motion to compel arbitration is granted. The matter is 
stayed pending the completion of arbitration. 

  
 

  


